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ABSTRACT ^ 

Seven suggestions are made in responjee to the 
question, **Hhat kind of speech communication research can one do in 
the area of First Amendment rights?": (1) that rhetoricians reexamine 
loyalty-oath cases and examine lines of argument, reasoning^ and 
language of the attorneys and judges; (2) that experts in language 
and style lead resear<:h in the areas of "fighting words," "obscene" 
speech, and group libel; (3) that those interested in listening 
provide scholarship on the right tb listen; (4) that those interested 
in parliamentary procedure provide scholarship on the rights o£ 
assembly and association; (5) that those interested ""in oral 
interpreta-^ion lend their expertise on the freedom to^ read and 
freedom from literary and artistic censorship; (6) tiiat those in 
speech education examine the rights of teachers and students, in and 
out of th^ classroom; and (7) that those interested in theater 
research the speech/nonspeech or speech/conduct distinction which has 
been used on occasion to suppress "obscene" d^ama prodiTctions^ 
(HOD) , . ^ ' 
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PERMISSION TO HEPflOQOCe- IHIS COf'Y. j^.^. ^^j, OMOANI/ATlONS OMtHATlNO . . " N AT^lIoN AL r/l^If J 

HKiHTfD.MATEniAl- HAS RUN GimNUt) UV UNUEM AGHKEMtNTU WITH THf; NATIONAL IN > f OUCATION 

U^<; /« br\«Bi^ i 1 Jan. s'htute of edocation fuFiiHcn hxwo ^ 
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"Give rae the Jiberty' to know, to utter, and to argue freely according 



cur;ring). asserted tfriat "^he First Amendment, its prohibition in terms* 



absolute, was . designed to preclude courts as X'jell as legislat-j^ires from 
weighing "the values of speech against silence. The First Airfendment put 

free speech in the preferred position. 

. ■ . ' ^ ^ ' i' 

One wcruld assume that there reallv would be no need to actively^ 
promote interest in freedom of speech scj;r6larship ^rn ouf Speech Cokifuni- 
cation discipline?; ^'et, aside from the tfes-carch reported over the past 



to conscience,' above all liberties,""^ declared John Milton in his famous 
*1644 ''speech" attacking censorship. , " • , * 

.>-.,.• . / \ . ' . 

Exactly three hundred years later, in- 1944, this high priority given 

' . . \, , 

'^o freedom ofi expression was reiterated by Supreme Court Jusrtice Wiley 
Rutledge wpen'^e said in Thomas v. Collins , speaking for the majority: 
"The case confronts us again with the duty ou^ system places on this • • 
Court td say where the individual's f iree^m.'fends and the/stat^s po^r 

•begins. Choice on that bor.der now as always delicc^te, is ^p^rhaf^ more 
so where thq usua'l presumption supporting, legislation is balanced by " ^ 

the preferred place given.-in . our Si^heme to the great, the indispensable 
denjocratic rbeedoms secured by the First Amendment ... .That priority gives* 
these libert^s^a .sanc^ty afnd a sanction not permitt'ing dubious^ intru- 
sions ." . " ' 'I 

In his 1957/soth dissent, -Justice Douglas (wii;h' Justice Black cor^ 



decade in our Free Speech Ye arbool; , freedom of \speecli schol^irship appearing, 
in our journals has been minir.al. » For exaraple,^the number of scjiolarly 
articles directly related do freedom of speech appearing in tlie si^xty years 
of publication of Tlie Quarterly Journal of Speeoli has been shapnefully small 
and inadequate, averaging obt to something like one scholarly free speech 
article dvery ten years in what tradit^^onally lias been considered the major- 
journal .in our fi'eld of ^tudyi / . " • 

There are, of course, a variety of reasons for the interest in free 
slpeecK scholarship in the Speech discipline developing ^o slowly over 
th'e^pa^t half century. One could assume that there simply have, not been 
enough qualified professors in C^is interest area who could offer freedom 
of • speech courses or direct free spee'ch theses and dissertations. One 
could also, assume that there have beert and still are professors and 
■journal editors who h^ave not seen freedom of speech as \n integral part . 



of our discipline. ^ne could also assume that some of the freedom 



sp^epk scholarship* we have publishecf has really not been very valuable. * 

I am going to assume today, however, that one important rea§oit 
for the slow development of scholarship in freedom of speech has been a 
lack of ^n awareness of the types of scholarly studies which are possible 
and needed.' / More than once have'TlS^een asked, "UTiat do -you teach in a 
fraedora of speech course?"( or "VThat \t±n'd of Speech Cominunic*atior> research 
can one do in, the ^rea ^ First Amendment eights?" 

Therefore., I will f^^s my remarks on several First Amendment, 
questions, problems, and controversies which warrant scholarly ' treatment , . 
whether 'In' the form of theses, dissertations, journal articles or books. , 
One research advantage we^jn^ Speech Communication liavo is tliat the Firs>^ 

) ' ^ 



■ ■ Amendmtnc rights- cut across all our areas of specialization and of fpr 

. opportunities for sol*olarly work in these areas: Rhetoric, Speech. 
,^ Education, Oral Interpretation, Parliamentary .Procedure , gxperiraental 

studies, Radio-TV, and/Theater. . * ' ^ " 

/ , ' , . . ■ • 

We can apply our diverse perspectives and tools of Analysis to the 

♦tirst AraendTDent rights.. The . expertise of. the rhetorician in areas such 

, SI 

^ ^ as' argumentation, style, value systenjs, and language need to be brought to 
bear on some of the classic First Amendment cases and free speech essays. 
' For example, it would be woTtfiwhile fbr someone in our discipline ^ to lobk 
J at the ''cold war" cases t^lated^ to the un-American ac tivitie»*-*Trves tigating 
'committees, federal and state. In some cases we h'ave available the 
transcript the Congressional hearing at which a witness refused to 
answer ^quesL. about his or her associations; we have tlie contempt 
^ citation records; we jlave the lower court opinions upliolding the contempt 
citations; we liave the briefs prepared^for presentation before tlie United, 
States. Supreme Court; we* ha^e tape recordings of the oral arguments 
delivered" before the Court; we have tliel^ourt's opinions. It is all 
there to be examined, evaluated, "and criticized. * . 
— It would be ^worthwhile 'to re-examine the loyalty oath cases (with all 

the. same kinds of materials available: transcript^, brief s , ^tapes , 
opinioais)S one dec'Sde 'af ter the Supre^jp Court struck down New York's 
loyalty .oath^equifed of teachers^nd more recent decisions finding 

"unconstrtutiona-l requirements tliat persons about to become practicing 
attorneys'^ disclose their assoc^c-ltional ties. / . ^ 

n>niile the rhetorician is examining the lines (ff argujuent, the 
reasoning, tlie lani;uage of -tlie -aCTorneys and die- judges, tlic empirical ^ 
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.scl olc-jr nip,ht exaraine the "hypo tlieses" iis'^cl in somc» of the opinioni. 



In 



a numbei;- of: cases^, related to investigating committees, loyalty oaths, and 

J' 

govern:r.ent surt^eillance , tlie "chilling effect" argument has .been one that 
has been u^jed to strike down the oaths, curtail committee actiyities and 
question the legitimacy of government suiTveillance . For example in 
Wa tkins v. United States , the Supreme Court, finding for Watkins who had 
refused to ansv:er some questions put to him by a Subcommittee of the House 
of Representatives Committiee on Un-/\inerican Activities, declated: 
Abuses of the investigative process may imperceptibly 
' lead to abridgment of protected freedoms. The mere summoning 
of a witness and compelling him to testify, against his will, 
about his beliefs', expressions or associations, is a measure 
of governmental , interference. And when those forced revela- 
tions concern matters that are unorthodox, unpopular ,' or^even 
. hateful to the general public, the reaction in tlie life of. 
the witness may be disas trous Beyond that, there is the* 
more subtle and immeasurable effect upon fhose who tend to 
adhere to the most orthodox and 'uncontroversial view' and 
associations in order to avoid a similar fate at some. future 
time* ' ' ♦ 

r 

First, I think it ^would be valuable if some Speecli Communicati>on 
scholars took their tape recorders and interviewed some of Choie individ- 
uals who were brought before the 'various state and federal un-Alnerican 
activities committees. We should liave an oral historical record of wliaf 
these people went* through . To wliat extent- was tlie Court correct when ait^ 
said that "the reaction in thp life of the witness may be disastrous-." 
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In Bnlr d v> Sta te Bar of A_rl_;;onn, the Supreme Court in finding fur 

Sara Baird wl>ose application was not processed by tlie Bar Conunittee 

because she liad refused to answer the Bar Committee question asking whether 

she had ever been a member of the Communist Party or any organization 

"that advocates overtlirow of the United States Government force or 

violence," said that "when a State attempts to make inquiries about a 

person's beliefs and associations, its power is limited by tlie First 

e 

Amendment. Broad and sweeping state inquiries into these protected 
areas, a,s Arizona has engaged in here, discourage citizens from exer- 

cising ri'^ghts protected by the Constitution."^ 

?> 

In 1972, Chief Justice Burger, delivering the opinion of the Court 

in Lair d v. Tatpn , cch^tended that the "chilling effect" complained of by 

citizens who were askiAg that me United States Array stop conducting 

surveillance activities at lawful and peaceful civilian raeetings, was not 

a, denons tration of any\s^ecific harm coming to the respondents in the 'case. 

The Chia^ Justice declared: "That alleged 'chilling' effect mayj perhaps be 

seen as arising from respondents' very perception of the system^ as 

inappropriat^e to the Army^s^wjle under our form of government, or as 

arising from respondents' beliefs 'that it is inlierently dangerous for the 

military to be concerned with activities in tlie civilian sector, or as 

arisinc> from respondents' less, generalized yet speculative apprehensiveness 

that the Army may at some future date misuse the information in some way 

that would cause direct harm to respondents. Allegations of a subjective 

* 

'cliill' arc not an adequate substitute for ^ .claim of specific present 
ot)jcctive harm or a throat of specific future harm.... 



ERIC 



i * 

Justice Dou^'Jns d i r, sunt ing , alonf; witli Justices Marj^hall, HrL'r^lia^ 
.and Stewart, wrote: "The Constitution was designed to keep 'government 
off the backs of tlie peopl e . . . . The Bill of, Rlghtf:: was designed to keep 
agents of government and official eavesdroppers away from assemblies of 
people. The aftfi was to allow men 'to be free- and independent and to assert 
their rights against government. There can be no influence more paralyzing 
of that objective tliaru. Army surveill-ance . 

Many of us have argued against loyal ty oatlis , surveillance, and 
investigations because we have contended that such governmental inquiries 
and. activities have a chilling effect on our freedoms of speecli and, 
assembly. We look back into liistiory and see the silencing effects of the' 
investigation and persecution of Galileo. But is it possible that such 
oaths, investigations, and surveillance liave ' the effect , of motivating some 
citizens to morel dissent , more speech? During the Vietnam war we know tliat 
thousands of diisentersi were harassed, arrested, and beaten for tlieir anti- 
war speech ajid activities. Yet the dissent continued. If the harassment 
and jailings did have a chilling-»ef feet , what' kinds of people were 
intimidated into silence for fear of ' losing tlieir jobs, offending their 
neighbors, or being liferassed? ^*ch a question n&eds to be answered by 
Speech Communication scholars, for it is the fear of speaking out that we 
are concerned with I'ere. 

Oqr expertise in language^ and style should Icad^uS Xo' research in tlie 
areas of. "fighting words," "obscene" speech, and [.^oup libel. , For example, 

( - • * 

there are those of us in tfite fielM o-f Speech Communication who contend that 
anti-Semitic, racist, and sexist Ian guage""lTTtfi^amaging effects on the well 
being of the people again^rt wliom tlie rncist and j^cxis^ language is directed 
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Thort- art- otluM\s who i\rj\uv lh;\l such lany;ua^;c' Moc-s not; si/rLoiisly Ml f oct our 
nttitudt's and behavior towarilr; the porsons wlio nro. disparaged and den Lt^.rat lul 
by being labqllod varmin, monp.rol, lazy, and inferior. The fact remains 
that a variety of groups and individuals affected directly by such lanj',U''^r,c 
have TTiade efforts to proliibit its expresFion. 

The Japanese-American Citizen League objected in 1973 to ..the TV rrrims^ 
of World War II movier; such as Across tihe Paci f i c , , Purplc Hear t, and Behin d 

o 

the Rising Sun . In 1971, the Mexic^an-Araerican Anti-Defamation Committee 
■announced that i't planned to file a suit asking for $610 million in damages 
because tlie *Frito Bandito* television advertisements allegedly constitute 
defamation of character. The Committee contended tliat the *Frito Bandito* 

9 

ad leaves the impression that Mexican-Aineri . ans are lazy , . thieving people." 

In tlie Autumn of 1975, members of the NAACP and the Association for 
Black Progress' exerted pressure in South Portland, Maine "for the r.cmoval 
of D. W. Griftith's 1915. classic Birth of A Nation from the city library's 

\ 

fall film series. The groups objected to the sliowing of the film, because 

it is^*so negative in regards to the black contribution to the birth of 

■ " - ■ iilO 

Athe nation;' according to the President of tlie local Nx\ACP chapter. 

/ One could reasonably argue that in comparison to the prohibitions of 

sexually "obscene" materials, a stronger case can be made to demonstrate 

that scurrilous, vicious, insulting language directed against groups luas 

had more harmful effects on individuals over the past half century than 

« ■ 

all the obscene works published over^ the past four centuries. One could 
argue that mor^ misery, more beatings and tortures, more deaths have come 
about ns a direct 'or indirect result af group defaniation than as a result of 
obscenity. Yet, fox*^ a century tlie courts in this country have dealt witli 



hurulrctL'; of nb:, ( c ji i t v casr.s .\n<\ cornp/irat i vf I y (r'W ^'.roui) ilt' rai<M t 1 on cases, 
Wlillf haiulin); dn^X'U .score's of olv>ccuIt.y (its' { i; ii)ns the United State:; Supreme 
Court lias directly spoken only (mu-i*, in 1932, on the ciuestlon of group 
dti 1 ani«j t I on . 

VJe have, before us tlu'.task of doing nore rtjstsirch into tlie effects (^1. 
langu.ij'.c' In de f ining Juiman.s into subhumans, ihv eonseciuencej; of. allowing, 
sucli Langu^ige to be exprosfied, a>^d iho First Amendment protection to be 
accorded such speech. 

/ 

The analogies appearing in the pro-cen.sorslu p opinion-, coming from 
the Supreme Court need to be ^examined and criticised in our scUolarslii p . 
As scholars competent to analyze ,and judge arguir.ents we miglit do well to 
look at Cliief Justice Burger's analogies used to support tlie five major ity 
decisions of .Tune 21, X^W to prohibit tlie sale and distr ijbutlon of obscene 
materials. In Miller v. California Warren Burger con:pared obscenity with 
heroin: "One can concede that- the 'sexual revolution* of recent years may 
have had useful byproducts in striking layers of prudery from a subject 
long irrationally kept from needed ventilation. But it does not follow 
that no regulation of patently offen.mve 'hard core' materials is needed 

or permissible; civilised people do not allow unregulated access to heroin 

J 

,,12 

because it is a derivative of medicinal morphine." 

• \ • 

Jn Paris Adult Theatre I v, Slaton , Burger compared obscenity with 
garbage, sewage, and controls over ' securities claims: '* . . . neitlier the 
First Amendment nor 'free will* precludes States from having 'blue sky* 
laws to regulate what sellers of securities uiay write or publifeli about ^ 
their wares. ... Sucli laws afe to protect the ^N^eak, the un^M|frmcd, the 
unsuspecting and t\\c gullible from the exercise of ^heir own volition. 

. ^ 9 ■ 



Nor ill) nocitTn soi' i r t i < •:. Irnvi- iIInimjs.iI of j'.arb.i^M" .uwl sfwa^;*' up to t hr 
Irulivldual 'fr«M' will' hut hnpiK'.f rr>;ii 1 .tt i on io pr(>tNrHU_J>ot h imjIMIc health 
and the appearance of pid^lic p 1 ai'i':. . ** ^ ^ 

Surh arf;nnt'nt.s deserve scholarly examination by Speech ('ominun I eat I on 
pr(>fef;sors and ?,t:ndtMUs who have an expi rtise i n ' a r)'.umen t at ion and deh/Ue. 

In an a^'.e wht*n 'the Individual ci t i;ien*5: voice is somet Ines hard to 
hear or is stifled, we in Speech Cnn^mun i cation need to he dolni", research 
related to the question of w^icr^e one 1 ep,i t i ma t e 1 y can he prohihited from 
^<^o^lmun icat inv; with his or her follow citi::ens. Various restrictions on 
where I can speak nay in the end determine whether T can speak at all. 

In 1972 , tlie Supreme Court said in Lloyd Corp. v. Tanner that the 

Porti andT^re^;on shoppinc^ counter was different from the "company town" 

iti Mars ) I v. Alaha.T.a wht-re tlu' prohibition to distribute relictions' 

literature was declared unccMis ti tutional aiid , di f f crent fron Lo^^^an Valley 

in which the majority had decided in 1968 that the Logan Valley IMaza 

could not prohibit peaceful picketing; of a store located in the shQpiung 

center. Hence in 1972 the Court decided in Lloyd against thv. handbill 

distributors inside the Fortlnnd shopping mall inviting passersby to an 

14 

anti-~draft, anti-Vietnam war meeting. So mach for shopping centers as 
a forum for corxTAinicating on public issues. 

Military bases? In 1972, the Supreme Court did find for John Flower 
of the .Vmerican P^r lends Service Committee, a civilian wj^o had bcciTf^arrL-s ted 
for distributing leaflets at Fort Sara Houston in Texas. |. The Court s^rrW, 
with Justice Burger, Blackmun, . and Rehnquist dissent ing: "U^iatevGr power 
the authorities may have to restrict general access to a military facility. 

here the fort commander chose not to exclude the public from the 

10 
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r.t riM-t whri-f p<'tltinu»r w,p. .» r I i ■ \ I « ^ 1 . . . . Tin • b.p.c iniM.M.uului t ( .ni no mctri- 
(^rtirr ^l>i*l i t Ji^nci' ot! thl-. puhllt- .stiri't hrcnip;* lu- w.is J I s I I i I » u t ri^; 
leaf 1 ^-t tli.jn (culd iht' (Itv pol l(r ntiK-r ,inv 1 ra 1' 1 1- 1 r (> I t auv puM ! c 
st rt'f t . 

But In I Ih' Siipiriif Cotirl , w i t Jjj^tlc^rs !!ar:>lMll ai^I Hrrnnan 

disj;cnt tliil 197? Prt's U!rn t i a 1 caiul Mat i-s nrujainin Sp<u-k o'r 

r!u- People's Tarlv atnl Lirula .K-niuv^:; of tin- Socialist Workers Tartv louh! 
be proh i l:rtl froio iH s t r i hvit uik <Mir.pal^;Ti litcraluro and holding; a moi^tln^; 
at tlio P'orl Dix parkiiu; lot to discuss oloction issues witli 5;ervico 
personnel and thoir dcpcnd^n t s. Scv much for military basos vis a forum 
to comnuMi i ca t c on public Issues. 

^ Wliat warrant si^ji^ur concern and sliould initiate rei;oarc]i is whetliou 
•sucir rV-st rlction54^»a Inst liandbilllng and lioldlng jnilillc mcetinf;s at 
these military-industrial conplexes can lead,^for all-intents and purj^oses 
to no public spcecii and assembly in certain communities. Uliere is one to 
speak, to'asserr.ble , to petition for a redress of grievances v.?ith o^cr 
citfzens if one lives in an area where the shopping center is the only 
place where large numbers of people gather daily or if one lives near 
a military base whicli has no adjacent public "downtouTi" area, but only 
a shopping plazra nearby? Wc need to determine whether handbilling in a 
shopping center seriously interferes with the proper^^f unctioning of a ^ 
shopping mall.> We need to determine vhetlier liandbilling and campaign 

m 

speaking on a m-ilitary base, have a deteriorating effect on the morale 
of tlie troops , 

These then are just a^fe'w of tlie areas wher^ scholarship is needed. 
Further, fron those interested in tlie are^i of listening and listening ^ 
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nklll'., wi- m rl -.1 111 > 1 .1 1 '.h 1 p nil llir I'lf'.hl Id llsltir. I'l ulii llin-.c I n t < • I . • •. I cd 
III tin' .1 1 I'.i 1 • I J 1,1 1 1 i .1. ' n t . . I '.■ ji 1 1 II 1 il II 1 !■ , vy Deed -.rlii I 1 . 1 1 '.h ! p I'll till' I 1 K.li I 
oT Mssi'Cibl V aiul .v.ss.u' l.tl iciK I'l^n t ho.'.V- lnttrr!>Jr(l in or.rl i n t )• rp i r t a t I 
Wf luwil ^.f li. I ! .1 r's h i p .ui thr t r»t'tl;>:.! t ^ rc.ul .lUv! f rrcdoin f mm Mli'i.uv and 
,irt (•.tic ct-Tp () T'ih i p , rr(>i:i those 1 n I »• re I i-d in .speech cdiuMt Ion, yv nr'rti 
sclV^l.uship on the r_ir,'.t. Ariend:;en( rl>;hcs of t:i'achiTS .uul sliuh'nts. In 
.'Hul out oi the c la*,M;e'^:n. l'r(»:;i lh>':;e intr'Tested in theater, we n<HMl' 
scho 1 ,1 r.'di i p (m\ t.lie spi'ech-n^^lspeech ov .'.peech-condu^.^ t distinct, ion which 
has l^een ir.ed (>n occe ioii t o supproj^s "ohva iMn^" dr'ania p roduc I I on^; . 

For tile welfare »M" onr socittv, (or the protection of our freedomSj 
for t!ie interw'ls of our profession, for the intot;,rIty of our acadoniic 



di sc i p 1 i ni* , let us d« - ; ui . c. im t e our coLini mt^j-j^ t o the cone 




f rerd(M;i 



of e::prei>'> ; ' 'n iiold' a pri-: erred p^s iM un i-i ouY hierarclu'* of valui-s hy 

\ 

j,;e t t i n vmi witii r>i«' jei'' or pn^d'.nin', rMre schol^i r:.h i p related to our Kiri^ 

•St () : our speech <.o::i:!iun 1 c a t i i^.i elas*.es 



Amend'-.: nr \V' 



u- i 1 1 c I 1 1 



wtniVv: !>e 



\\ ]>c r.ocl^er i « <<f wlial r.ost of .us conct* i vt\ ar. education in a free 



soc- 1 « ■ f \' 



if. 
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